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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

ORDINARY ORIGINAL CIVIL JURISDICTION

NOTICE OF MOTION (L) NO. 2276 OF 2014

IN

SUIT (L) NO.  947 OF 2014

CTP Environment S.A.S. …Applicants

In the mater between

CTP Environment S.A.S. …Plaintiffs
Versus

Sentro Technologies Limited & Ors. …Defendants

Mr.Viraag Tulzapurkar, Senior Advocate, a/w Adheesh Nargolkar,  
Shaanti Yadav, Arundhati Iyer, i/b M/s. Khaitan & Co., for the  
Plaintiffs.

CORAM: G.S. PATEL, J
DATED: 10th October 2014

PC:-

1. This is an action in patent infringement. The Plaintiff  is a 

French company. The 2nd Defendant is a Israeli company though it 

has  a  place  of  business  in  Mumbai.  The  2nd  Defendant  is  the 

majority shareholder of the 1st Defendant. 

1 of 12

:::   Downloaded on   - 13/10/2014 18:22:13   :::



Bom
bay

  H
ig

h  C
ourt

906-NMSL-22762014.DOC

2. An affidavit  of  service  has  been filed  as  has  an additional 

affidavit dated 8th October 2014. Before I consider the case made 

out in the plaint, it is necessary to set out certain events relating to 

service.  When  the  suit  was  filed,  the  Plaintiff  believed  that  the 

Defendants had their office at 22/23 Jolly Maker Chamber II, 225, 

Nariman  Point,  Mumbai  400  021.  On  1st  October  2014,  the 

Managing Clerk of the Plaintiff’s attorneys went to this address to 

serve the Defendants. He was informed that the Defendants had 

shifted from there. The 1st Defendant’s website was checked and it 

was found that the Defendants had an address at 84, Arcadia, 195 

Nariman Point, Mumbai 400 021. The Plaintiff then attempted to 

give  notice  to  the  Defendants  at  the  second address  at  Arcadia. 

When  the  Plaintiff’s  attorneys’  Managing  Clerk  went  to  that 

address, he was informed that there was no company by the name 

of  the  1st  Defendant  and  no  person  by  the  name  of  the  2nd 

Defendant with an office in that building.

3. Consequently, on 6th October 2014, the Plaintiff’s attorneys 

served a scanbed copy of the letter with attachments by email to the 

1st  Defendant  at  the  address  provided  on  the  1st  Defendant’s 

website.  A  copy  was  marked  to  the  email  address  of  the  2nd 

Defendant. Copies of these emails are dated 6th October 2014 are 

attached to the affidavit proving service. The notice of 6th October 

2014  was  for  an  application  to  be  made  on  7th  October  2014. 

However since 6th October was declared as a public holiday and the 

Court was closed, and since this declaration was made only on 4th 

October  2014,  the  Plaintiff  was  unable  to  move  on  7th  October 

2014. The Plaintiff  has accordingly given fresh notice by email of 

the application being made today. 
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4. A further additional affidavit dated 8th October 2014 is also 

filed.  In  this  affidavit,  the  Plaintiffs  have  said  that  when  their 

attorneys’ Managing Clerk went to the Arcadia office premises he 

found that there was only a company named Marshall  Integrated 

Private Limited at that address. Neither of the Defendants had their 

office there. The Plaintiff has since checked the website of Marshall 

Integrated Private Limited and found that it claims to represent one 

Mr.  Lior  Suchard.  It  appears  that  this  person  is  none  but  the 

brother of the 2nd Defendant. It is in these circumstances that the 

Plaintiff has made the additional affidavit, inter alia contending that 

Marshall Integrated Private Limited, prima facie is shown to have a 

nexus with the Defendants.

5. The reason for mentioning all this is that the Defendants are 

unrepresented today. In addition, Mr. Tulzapurkar, learned Senior 

Counsel  for  the  Plaintiff  undertakes  to  place  on an  affidavit  the 

emails giving fresh notice of today’s application. That affidavit shall 

be filed on or before 14th October 2014.

6. The Plaintiff complains of an infringement of the Plaintiff’s 

Indian process Patent No. 236532.  According to the Plaintiff  the 

Defendants  are  using  a  process  that  is  identical  or  substantially 

similar to the process claimed by the Plaintiff in this Patent. 

7. The  Plaintiff  provides  industrial  maintenance  services  of 

various kinds. It was established in 1926. Among it many objectives 

and activities is the business of handling or dealing with refractory 

lining  requirements  for  oil  refinery  heaters.  Over  the  years,  the 

Plaintiff has diversified its business portfolio. It now offers inter alia 
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industrial  chemical  cleaning services and mobile treatment units. 

Theses cleaning services have been provided for nearly 50 years. 

The  mobile  treatment  units  have  been  in  the  market  for  over  a 

decade. The Plaintiff  has, since the 1990’s a highly equipped and 

technically skilled in-house research and development department 

in  France  as  also  an  advanced engineering  centre.  It  has  several 

registered trade marks in its name. Details of some of these are set 

out in the plaint. The Plaintiff operates in several countries across 

the globe. A quite extensive list is mentioned in paragraph 6 of the 

plaint.

8. Some time in 2003, two of the Plaintiff’s employees invented 

a novel method of cleaning furnaces even while these continue to 

run and operate, i.e., a process of furnace cleaning without furnace 

closure.  By virtue  of  the  employment  of  these  two persons,  the 

right,  title  and  interest  in  this  invention  vested  in  the  Plaintiff.  

Later, the Plaintiff filed a Patent application on 30th October 2003 

in Europe. A corresponding application was made under the Patent 

Cooperation  Treaty  on  26th  October  2004.  A  national  phase 

application was made in India and Singapore. The European Patent 

was granted in 2007 and covers Germany, Belgium, UK, France, 

Spain, Italy and the Netherlands. A year later, on 28th November 

2008, the Singapore Patent was granted. All of these are valid and 

subsisting.  The  Indian  Patent  application  was  published  under 

Section 11A of the Patents Act, 1970 on 6th July 2007 in the Patent 

Journal. There was no opposition to this application including by 

the Defendants. The application was examined and the Patent was 

granted in India on 5th June 2009. This Patent is valid, subsisting 

and is being commercially worked by the Plaintiff as on the date of 
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the suit. The necessary requirements and statements are being filed 

regularly by the Plaintiff with the Registrar of Patents.

9. The Patent relates to a novel method, previously unknown to 

the art,  of  cleaning furnaces “online”, i.e.,  without requiring the 

furnaces to be shut down. In particular the process involves metal 

heat exchange surfaces on the flue-gas side of  industrial furnaces 

such as petrochemical and oil refinery steels and industrial boilers. 

The Patent overcomes certain earlier shortcomings in the cleaning 

process.  These  earlier  technologies  were  usable  only  when  the 

furnace was taken completely offline and was shut down. Further, 

the  materials  used  in  this  earlier  processes  were  explosive  and 

hazardous and also very expensive. All of  these shortcomings are 

overcome by the unique Patent that now belongs to the Plaintiff. 

The  Plaintiff’s  process  Patent  is  energy  efficient,  results  in  an 

improvement  of  heat  transfer,  enables  the  recovery  of  design 

operating data, the reduction of effluent gas temperatures, removal 

of  scale  and  fouling  on  the  tubes  surfaces,  and  a  reduction  in 

carbon-dioxide emissions. Unlike the earlier process, the Patented 

process can be used in a variety of  mediums, furnaces, stills, and 

distillation  units.  It  is  a  substantial  improvement  on  the  prior 

technologies  and  is  considered  to  be,  among  other  thingsm 

environmentally  friendly.  The  Patent  process  is  distinguishable 

from conventional processes. The process is such that it was not 

apparent to even technically proficient and skilled persons prior to 

its  invention.  There  is  no  doubt  that  the  patent  involved  a 

substantial exercise of inventive faculties. On the record before me 

there  seems  to  be  no  dispute  about  this  aspect  of  matter.  In 

paragraph 13 of  the Plaint, the Plaintiff  has set out  in extenso the 
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claims made under the patents. Once again there seems to be no 

dispute about any of these averments.

10. There can also be no doubt that the Plaintiff  has incurred 

substantial  expenditure  in  the  research  and  development  of  this 

patent  and  that  it  is  being  commercially  worked  in  India.  In 

paragraph 15 of the Plaint the revenue and turnover generated by 

the Plaintiff  from the use of  the Patent have been set out.  I  will 

return to these figures shortly.

11. In early 2007,  the 2nd Defendant approached the Plaintiff 

and  expressed  an  interest  in  developing  a  market  in  Israel  with 

people interested in the Plaintiff’s patent. The parties entered into 

an arrangement or an understanding dated 6th February 2008 with 

effect from 15th May 2007. A copy of this agreement is Annexure 

‘F’ to the Plaint and it is styled as a Collaboration Agreement. The 

terms of this agreement required the Plaintiff  inter alia to disclose 

to  the 2nd Defendant  the  particulars  of  the working of  the  said 

patent. The Plaintiff necessarily had to provide the 2nd Defendant 

with  complete  access  to  the  Plaintiff’s  knowhow and  processes. 

The 2nd Defendant observed the work performed by the Plaintiff 

for its customers, and thus had an opportunity to learn the actual 

and practical working of the Plaintiff’s patent. 

12. Article  9  of  the  collaboration  agreement  contains  a 

comprehensive  confidentiality  clause.  Confidential  information  is 

defined in Article 9.1(a) and reads thus:

9.1(a). “Confidential  Information”  includes,  but  is  not 

limited  to,  all  information  proprietary  to  one  of  the 
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parties,  whether  or  not  reduced  to  writing  or  other 

tangible  medium  of  expression,  and  whether  or  not 

patented, patentable, capable of trade secret protection, 

or protected as an unpublished or published work under 

applicable  laws.  Confidential  information  also  includes 

information relating to the Intellectual  Property,  Know-

how and Business Practices of the Parties. Confidential 

Information does not include information which (1) was 

already known to a party  prior  to its  contact  with  the 

other party, (2) becomes generally available to the public 

other  than  through a  breach of  this  Agreement,  (3)  is 

furnished to a party by a third party who is lawfully in 

possession  of  such  information  and  who  lawfully 

conveys  that  information,  or  (4)  is  subsequently 

developed by a receiving Party (the “Receiving Party”) 

independently,  as  established  by  the  party’s  written 

records, of the information received from the disclosing 

Party (the “Disclosing Party”).

Article 9.2 deals with the treatment and protection of confidential 

information and reads as follows:

9.2  Treatment  and  Protection  of  Confidential 

Information.

The  Receiving  Party  acknowledges  that,  during 

the performance of this Agreement, the Disclosing 

Party may disclose, or the Receiving Party may 

learn,  of  the  Disclosing  Party’s  Confidential 

Information.  The Receiving Party agrees to take 

reasonable steps to protect the Disclosing Party’s 

Confidential  Information.  The  Receiving  Party 

agrees to not : (1) use, except as required by the 

normal  and  proper  course  of  performing  under 

this Agreement, (2) disclose, (3) copy, or (4) allow 

access  to,  the  Disclosing  Party’s  Confidential 
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Information  without  the  express  prior  written 

consent of the Disclosing Party. These restrictions 

shall continue to apply as long as the confidential 

nature of the information is maintained, even after 

the termination of this Agreement. 

13. The collaboration agreement had a tenure of two years and 

was renewable for a further period of two years. It eventually came 

to an end on 15th May 2011. However, the Plaintiff, sometime in 

June  2014,  discovered  that  Defendant  No.2,  acting  through  his 

company,  Defendant  No.1,  was  infringing  the  Plaintiff’s  patent. 

The Defendants were approaching existing and potential customers 

of  the Plaintiffs and offering a service styled as “online chemical 

cleaning” of furnaces and boilers. On 4/6th June 2014 the Plaintiff 

through its advocates issued a notice to the Defendants, setting out 

some of  these facts and calling on the Defendants to  desist from 

committing any breach of  the agreement and from infringing the 

Plaintiff’s  patent.  Copies  sent  to  some  of  the  addresses  of  the 

Defendants  were  returned.  However,  those  sent  to  the  other 

addresses were duly served. A copy of that notice is Exhibit “G” to 

the Plaint. 

14. The Plaintiff  has since discovered that the 2nd Defendant, 

acting through the 1st Defendant, has also offered the competing 

and infringing service on its website. The 1st Defendant now claims 

to  be  “an  international  Company  who  developed  a  unique  online  

chemical cleaning method to be applied in process furnaces, steam boilers,  

generators and air coolers in the oil and gas and power industries for  

servicing.” The  Plaintiff  has  also  averred  that  the  brochures  and 

other advertising material used by the Defendant are identical with 
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and substantially similar to the Plaintiff’s process patent. There are 

also online videos in relation to this service. 

15. The Plaintiff  further points out that the 1st Defendant was 

incorporated only in July 2011, well after the Plaintiff’s patent was 

applied for and granted. There is,  therefore, as Mr. Tulzapurkar, 

learned senior counsel for the Plaintiff, says, no question of either 

of the Defendants having invented this process. 

16. From the  Defendants’ website  the  Plaintiff  has  culled  out 

some of the features claimed by the Defendants to be unique and 

characteristic  of  their  products.  It  has  also  gleaned  similar 

information from brochures and videos. The Plaintiff  submits on 

the basis of  this material that  ex-facie the process claimed by the 

Plaintiff is an infringing process. The Plaintiff also submits that the 

Defendants’ claim of the used of carbamide in the cleaning process 

is one that is prominently made in much of the material put up or 

circulated by the Defendants. This,  the Plaintiff  says, is identical 

with or substantially similar to the Plaintiff’s patent. 

17. In  order  to  put  this  beyond  all  controversy,  the  Plaintiff 

approached  the  Institute  of  Chemical  Technology,  Mumbai, 

(formerly the University Institute of Chemical Technology, UICT), 

a  internationally  renowned  engineering  institute,  and  sought  the 

expert opinion of Dr. C.S. Mathpathi, an Assistant Professor in the 

Department  of  Chemical  Engineering  at  ICT.  Dr.  Mathpathi’s 

opinion and report is on file at Exhibit “I”. He has compared the 

two  processes  based  on  the  material  provided  by  the  Plaintiff, 

derived from the sources indicated. On this basis, Dr. Mathpathi 
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has concluded in unequivocal terms that there is a high likelihood 

that  the  Defendants’  process  uses  a  formulation  comprising 

Carbamide and that there is a high likelihood that the Defendant’s 

process is the same or substantially similar to the patent in question. 

18. It  is  on  these  facts  that  the  Plaintiff  submits  that  it  is  in 

entitled to an ad-interim injunction restraining the Defendants from 

using the Plaintiff’s process patent and from infringing it. There is 

no manner of doubt that a continued infringement is likely to cause 

the  Plaintiff  irretrievable  injury  and prejudice  including financial 

prejudice.  Indeed  a  significant  amount  of  prejudice  may  already 

have been caused the Plaintiff.

19. In my view, the Plaintiff  has made out not merely a strong 

but  possibly  an  overwhelming  prima  facie case  even  at  this  ad-

interim  stage.  Its  seems  to  me  extremely  unlikely  that  the 

Defendants could be the inventors of any such processes, especially 

in view of  the fact that the 1st Defendant company did not even 

exist  till  2011  by  which  time  the  Plaintiff’s  process  patent  had 

already been granted not only overseas but in India as well. Indeed, 

by that time, there is material to show from the statement of sales 

figures  given in  paragraph 15 of  the Plaint  that  the  Plaintiff  had 

done  significant  business  and  commercially  exploited  its  process 

patent  for  at  least  three  preceding  years  both  in  India  and 

internationally. The figures given in paragraph 15 for the turnover in 

India for the years 2008, 2009 and 2010 are substantial. In the last 

of  these  years,  2010,  the  turnover  was  €403,466/-.  In  addition, 

there  is  the  most  telling  circumstance  of  the  Collaboration 

Agreement, one under which the Defendants had close access to 
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the Plaintiff’s patent and process, and during the course of which 

much confidential information was, or must have been, disclosed to 

the  Defendants.  It  cannot  be  mere  happenstance  that  the 

Defendants’  claims  to  the  process  all  arise  only  after  this 

Collaboration Agreement ended.  Indeed, the 2nd Defendant was 

incorporated only thereafter.

20. In this view of the matter, an ad-interim injunction must be 

issued  against  the  Defendants.  Given  the  nature  of  the  process, 

however, it is not possible at this stage to appoint a Court Receiver 

or  a  Commissioner.  Mr.  Tulzapurkar  readily  submits  that  these 

reliefs may be deferred to the final hearing of the Notice of Motion. 

21. I have to note that the Plaintiff has, in my view, substantially 

complied  with  the  provisions  of  Order  XXXIX  Rule  3.  the 

necessary ingredients for the grant of an injunction have been made 

out. There is a strong prima facie case. The balance of convenience 

is clearly in favour of the Plaintiff. There will, therefore, be an order 

in terms of prayer clause (a) of the Notice of Motion which reads 

thus:

(a) That  pending  hearing  and  final  disposal  of  this 

Suit,  the  Hon’ble  Court  be  pleased  to  restrain  the 

Defendants  by  themselves,  their  directors,  servants, 

agents,  franchisees,  dealers,  distributors  and  all  other 

persons  claiming  under  them  from,  in  any  manner 

whatsoever, infringing the said patent of the Plaintiff by 

using the infringing process or using, offering for sale, 

selling  or  importing  for  those  purposes  the  product 

obtained directly  by  that  process or  any such,  further 

and / or any other process similar to the said patent of 

the Plaintiff in India;
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22. Affidavit  in Reply  to  be filed  and served on or  before  7th 

November  2014.  Affidavit  in  Rejoinder,  if  any,  to  be  filed  and 

served on or before 14th November 2014. Notice of Motion to be 

listed high on board for hearing and final disposal on the weekly 

board of 17th November 2014.

(G. S. PATEL, J.)
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